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STATEMENT OF THE CASE 




t 

Petitioner, Anthony Polito, was indicted on the 19th 

i 

I day of September 1972, by a Federal Grand Jury in the 
{. United States District Court for the Eastern District of 

ii New York, on one count of knowingly, willfully and unlaw- 

!‘ 

fully having possess ion of stolen property in violation of 
Title 18 U.S.C. Section 2315 and Section 2 (See appendix 
for copy of said indictment) . 

Indicted with Anthony Polito was co-defendants, Thomas 
S Buttafuoco, Jessie Pearson and Patrick Rayll. Trial date, 
for the four co-defendants, was set for March 16, 1973, 
however the State was unable to proceed at that time and 

i- 

j' the trial \tfas put off indefinitely. Nevertheless, the 
State was able to proceed and on September 24, 1973 the 

1 

i trial, under Honorable Orrin G. Judd, U.S.D.J. and jury, 

; was coitimenced in the Untied States District Court of the 

; Eastern District of New York, The trial lasted until 

j 

) 

"'ctober 3, 1973, when all four defendants were found guilty 
! as charged. 

Defendant, Anthony Polito, filed his appeal on 
DsceiEiber 28, 1973 and the Court ordered that it be docketed 

before January 27, 1974, On January 16, 1974, the defen- 

ji ■ - ■ 

h 

!| 
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aantf Anthony Polite, filed his check of §50=00 ^ith the 
Court for docketing the appeal and the Court ordered 
tiiat the appellant's brief and appendix be filed on or 
before ftferch 5, 1974 = 

On Decetiber 2S, 1973, Orrin Go JUdd, Judge of the 
United States District Court for the Eastern District of 
Slew York, sentenced the defendant, Anthony Poll to, to 
two and one-half years custodial and $2,500 fine= How- 
ever, the sentence has not been imposed pending the out- 
come of this appeal® 
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On August 31 t 1972, MTo Ira Kirscimer was arrested 

ay the FBI, specifically Agents Sooker and Schofield, 

1 

for possession of stolen property =(T 81) . After the 
arrest of Ira Kirschner, Ira Kirschnsr v®s taken to the 
FBI headquarters where he was -questioned as to the identity 
of a "Tony”, and after being shown several photographs, 
identified one as being the defendant, Anthony FolitOo 
(T 86) a Xra Kirschner, who during the trial was the 
State's priisary witness, stated that he knew the property, 
he was holding, was stolen, (T 95) 'and that his testimony 
impli'eated the defendant, Anthony Polito, and the ttxree- 
other defendants in th© crime of possession of stolen 
property. It should ba noted that waive motions were 
Kiads, at the commencement of this trial, in order to 
pinpoint the prcfcedures tised by the investigating officers 
in perEffiitting an identification, by the State's witness, 

;f the co-”d©fendants. Tlie motion to have the identification- 

^•Capital T indicates transcript and arable number, subse- 
quent to the transcript, is the page of th® transcript as 
racordad by I4ichael Piccosi, Official Cburt Reporter. ; 



avjuas’h.sc! , Isy fh® Pefensse Counsels, to® denied on the 
•■'roUii-Js tivat it was lacking in merit, (T 106) , 

;;'..isrinQi the trial MrJ Kirschner testified to the fact 
;.h,a:; 1^© was a wholesaler and in possession of a two-himdred j 
'^'tstehouse, located at 43. Kane Drive, Long Xsland* New 
109), Ira Kirschner testified that on August 28, ^ 

t'?’ received stolen property at hiri warehouse and on _ j 
vi;TL?.st 31, 1972 he 'was arrested by the FBI, However, in 
-a.i-sliajuge for ismmnityr granted by the Prosecutor, Mr,' 
Xirschner testified concerning facts that were relevant 
to th© conviction of the defendant, Anthony Folito, (T 111, 

llji ) o 

Ira TCirscteer testified that ho knew a Thomas Butta-” 
fTv^cG, one of th® co-defendants, from prior employments 

> lhat he lva,d discussed earning additional money through j 
that me Buttafuoco represented to him, and it was ; 
isro -soil these- representations that Mr, Kirschner alleged 
h® mat the other eo-dafendant, specifically Mr. Rayll and 
■ "'SB, subsequently, co-defendant , Anthony Folito, (T 121, 

'3, 128, 140) e Jtr, Kirschner contended that this meeting 


la late JiAly and that ..e specifically spoke with 
defendant Polito and showed the defendant throughout his 
v^rehouse and spoke to him concerning the ability he had 



n 

i{ ia disposing of certain typos of merchandise, tiiat wonld 

}■ Sj© sold to drug stores and discount stores, (T 143‘-145) . ■ 

t} 

Ira Kirschner also stated that it ws during this conver- 
sat ion that he mentioned? to defendant Polito? that he 

't 

i' 

i' did not ’want any type of hijacking invo).v®ment because 

of the violence involved. Where, according to Mr. Kirschner 
•\nt,'l'ioay Folito stated that there was no problem as to any 
violence being involved, because all he had to do was Isack 
up a truck to pick up an order from Jones ' , since his 
company '5?;as right next to that of the Jones Trucking 
Company, 

The next time that Ira Kirschner met Anthony Polito, 
j according to Kirscluer's testimony, was on the evening of 
Auagisst 28.- when /nthony Polito and Jessie Pearson 

" arrived at Kirschner ’ s warehcus® with a traiior truck, 

^ loaded vjith Colgate-Paimoliv© products. Pr-’or to this 

. t;ha® and eai'ly in the evening there were telephone calls, 

'i according to ?4r. Kirschner, both between himself and 

several of the defendants involved in this matter. (T 146-” 

•i 

, It nine-thirty, according to Kirschner 's testi-“ 

ji 

I ffijay.. in the evening before he encountered the defendant, 

!; 

I Anthony Polito, although he spent the early part of the 

!* 

evening with the co-defendant, Pat Rayll, specifically. 


i 
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at Fat Rayll's house and at the \^arehouse. (T 151-155)* 

A£ter the truck arrived, all co-defendants and I4r. 

Kirschner proceeded to unload the truck into Mr, Kirscsmer ' s 
vs.rsho.use and it wasn't until two-thirty in the morning of 
t;!.e following day that the unloading was completed and 
the parties separated. (T 164) . 

Ira Kirschiisr and two of his IMI< employees and another 
•v. 7 v.tlesai®r , Jules Ertman, of Janco Distributors in Bayshore, 
■proeaoded to rearrange the warehouse and then start moving 
the mercandise into the warehouse of J\xl&s Ertman. (T 166) . 
B'ttt prior to having all the merchandise moved out of the 
warehouse of Ira Kirsclmer, eight or ten FBI Agents, who 
had been surveying Ira Kirachner's warehouse , arrested 
I.ra Ki.rschner, his employees and Jules Ertman and one of 
his employees for possession of stolen property. (T 179), 

to Kirschner's arrest, he was released on bail, 
i::ov;€?v©r, he stated that on the afternoon of his arrest, 
that being August 31, 1972, he told the same story bo the 
Agents that he is allegedly. now telling in front of 
Court. 

On eross-»exarKination Mr. Kirachner stated that it 
v/iiis apcroxiaxatoiy oao-half hour that, he spent with Anthony 
Polito on his first meeting with him and that he could 
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not recall how Mr. .Polito was dressed. Hor did Ife. 
Kirschnar knew what markings were on the truck that was 
allegedly brought to his TOrshouse, ^vith the load of atoxen 
merchandise. (T 240) . 

MX, Vsrdlramo, Defanse Counsel for Anthony Polito, 


brought out that the fact that the other parties that were 
arrested with Ira Kirschner, specifically: Julas Ertman, 
Savid ^anbourn and 'fhomas Kfeivly, w-ere friends of Ira 


Eirschner and that these individuals were now not being 
prosecuted, through the testimony that was now being 
iXiicited from Ira KirachJier, Mr. Kirschnar then stated 
that it wasn't until Febrv^ary or March, of the following 
year, that he gave the name of “Tony’* to the investigating 
officers, other than his allegedly giving that name on the 
day that h® was arrested. (T 245). 14r. Verdiramo’ s ^cross- 


ejcaminat Ion further covered areas in which he attempted 
to show that Ira Kirsclmer had been previously involved 
ia stolen property; such as, loads of candy and toilet 
ileasxer. (T 249) ^ In fact on December 6, 1972, the alleged 
friends of Ira -Kirschner were brought to trial on the 
es’ae charges as the co^-defendants in this rfiatter, however, 
their css® was dismissed on the grounds that the State 
was not ready to proceed. (T 252, 279) . 


•8 


The State then proceeded to stipulate that specific 
telephone nuirtbers heionged to the Defendants and State s 
■vvitnessf however, frir. Polito, through his attorney Mr. 
./ardlcarao, contended that there was no knowledge,- on the 
pare of defendant Polito, that in. fact the number given, 
lij the State, was the defendant Polito’ s phone mamber. 

The State called William E. KeJ.ly, Special Agent with 
t is Federal Bureau of Investigation. (T P96-297) . Mr. 

testified that he was investigating the warehouse 
of IMK Sales on the 3uth of August 1972 and proceeded to 
look through a window in the warehouse of IMK Sales, where 
he observed boxes of Colgate-Palmolive products which he 
believed ro be stolen. After obtaining a search warrant, 
he and several other agents, specifically: Marty Crow 
and Warren Gaynor, entered the warehouse of IMK Sales 
with the search warrant and arrested Ira Kirschner, Mr. 
Sanborn and Mr. Kuenie. (T 304). The FBI Agent also 
, atac&d tViat rhrough his surveillance he observed the 
rruck owned by Janco -Distributors . Agent Kelly further 
testified to the fact that he was aware of the employer 
of Anthony Polito, who he specified as Schiabone— Fitz- 
patrick Company, a consrruction company. (T 311) . Agent 
Kelly testified to the fact that Ira Kirschner gave a 
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soon after his arrest, and it was written out 
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statesseat, 

anfi signed by the v.fitnes 0 . ira Kirschner. Howm^-er, it 
vjssn't sisc months subsequent tlmt the Prosecutor 

granted Ira Kirschrisr the imraunity. (T 316). Agent Kelly 
testified that he did not see Mr. Poiito during his 
S'j.r'tj'ei.l lance and that hia reliance on the statement of 
:h'. Krrschner was the sole basis for him to believe that 


the property was stolen. (T 323, 325). 


Agerit Kelly also 


had several meetings with Mr*. Po3-ito and raade the state' 


meat, "He was pulling my chain" and that his arrest of 
Anthony Polite was based on suspicion without proof. (T 330, 
325) . l*hough Agent Kelly did admit to numerous conversa-, 
tions with &ir. Poiito* ha denied having offered him a 
reward for him to get laack some cameras or offering him 
a warehouse, in which to conceal stolen mercliandise. {T 342). 
It should be noted at this tim® that the State only sup- 
pi, one witoass* that being Ira Kirschner, to connect 
the defendant, Anthony Poiito, with this alleged crime 
sad the witness was also an accoKipiice. Hie Court 
Cioiating out that it is rjot necessary to supply corrob- 
oration v^hea the witnaes was an accomplice. A motion 
on behalf of Anthony Poiito, to dismiss the complaint, 

- 10 - 


due to tlie governiiient ' s faS.ure- to bring in aiiy corroborating 
e /idencs was thex'eby deriisc!, (T 34G) = 

Anthony Polito. along with co-defendants, Thoiaas 
Bt,ttafVsOco and Jessie Pearson, took the stand on their 
behalf, defendant Bi’-ttafuoco stated that he did 
'■ *. 04 '* ~va llirachner. as Xra Kirschner had testified, prior 
t Augr.st 70, 17572 and this accnaintance lasted several 
orlor to that thme, Mr» Battafuoco contended that 
I,c cal lea by liTa Kirschner, the evening of August 28, 

l'‘«77, for the so'-e purpose of . assisting Mr^ Kirschner in 
’unloading a trailor truck that 'was located at Ii'a Kirscliner ‘s 
warehouse. He went to Ira Kirschner 's warehouse, but upon 
observing the enorrftity of the job, he notified Ira 
Kirschner that he didn’t want to get involved and then he 


.’ef*' and went horoec (T 349-364}* Buttafuoco's own relation- 
sir.',? with co-defandant, Anthony polito, was, the fact that, 

1977 , he Durchaasd a Voikswagon from Anthony Polito. 

\ 

fr.ira p'archase had been arranged throxigh co-defendant, Pat 
"^ayl}. who introduced Anthony Polito to Battafuoco. (T 365). 
'hone calls bet'ween Polito and Buttafuoco were in 
ir.e’ation to a yolkswagon transmission problem. 

Co-defendant, Jessie ^earson, had character witnesses 
testify on his own behalf, in the same "’manner that Mr. 


- 11 - 


Bxsttafuoco and Mr. Polito had their character witnesses 
testify,. Jessie Pearson specifically stated tliat 'he was 
mre than likely in North Carolina at the time of the 


■I 


alleged hijacking, due to bills of loading and other 
types of niatarial which he sxibmitted as evidence. He 
also stated that he did not knov.? co-“dQf endant , Anthony 
'•■o.'xto, with whom he allegedly drove the truck to Ira 
'i-.rsclmQX"‘s warehouse. (T 105). 

Anthony Polito testified on his own behalf, stating 
'■ that he knsxs? Mr. i’ra Klrschner from his purchasing gifts 
! for charity, from Ira Kirscimer, around Moveraber of 1971 . 

i: Mr, Polito contended that he had an appointment with I'te. 

if 

I Kirscimer, on August 23, 1972, for the purpose of loaning 

tj 

‘I him aoffle money. However, Mr. Polito did not keep the 

ii 

appointment and Ira Kirschner probably called him, con- 
cersied as to why he did not keep the appointment. (T 452) , 

’t 

lir, Polito earns $28,000 to approximately $48,000 per 
tj yeax- -as a foreKtan on his job and contended that he had 

jl 

j, to knowledge of this stolen load of property, that he 
1; charged with, Anthony Polito had occasion to visit 

laybura lOrucking on several occasions. However, he was 

1; 

ji ik'-t; faraxiiar with the co-defendant, Mr. Jessie Pearson, 

i| 

|| who was a truck driver for the conspany, Rayburn Trucking. 

— 12 " 
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(’? 46’^, 468, 47 5) « 

Judge Orrin G» JadcVs f ir.al surfimatloR eluded to the 
that, charges, against parties that were arrested wrth 
.r:.a Kirschusr, were dropped. fT 736) . This dropping of 
sr.’harcee was not testified to, xn fact it was repression 
' th'fc- Judge, vT 268) , This repression turned out to be 
c. tia’- repression since it did allow? the Px'osecutor ‘ s 
,{■?.*?/ prciislsing fhar the Prosecutor 'would not prosecute 
.i’a hirschaei. if Ira Ki.rschner testified against the 
',•( dfeCtnucarits t£ this trial, (T 114, 119), This notorious 
p.':®~t.£,5.al actis''ity, where & known cx-itainal perpetrator 
ia ie-t i'x’ee because he consejated to testify against 
rtiithoi'ky Polite and the three other -co-defendants, 'taken 
in concert: vrith che atcatapt co have Anthony Polito 
iS’ailfy agarfist oth-er parties, demonstra'tes a lack oi 
.’•. .. vCSt? toward;!, ul.c interest of justice, (T 701, 3.27), 
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ARGUMB&iT 
FOIST I 

PERMI'gTISQ THS ADMISSIGH OF 'HIE PROaSC/UTORJ,^ 

LETTER, WHICH STATED THAT THE FRQSBCUTIMG KTTSBSS. 

WOULD HOT BE PROSECUTED, AHD FAILURE TO ALSO ALLOW 
IXAMXHATIOH OF iflS PROSBCUTHK WIT HE RS, AS TO OTHERS 
a^gSTED WITH THE FROSECUTIHG WITNES S, CREATED A 
'prejudicial trial imbalance AHD DE EIAL OF DUE 
F^^iss " 

As developed in our statement of che facts, the jury 
order to have found the appeiiasit, Atithoriy Polito, 
guilty of the crime charged, must have believed the 
testimioiiy of Ira Kirschner. Kirschner, an accomplice by 
his oivn admission , v/as the only Gc-vemment witness to 
implicate the appellant. The fact that Kirschner ttiay have 
furthered his own ixiterests, by testifying, was a matter 
for the jury to consider in assessing the witness’ 
creaifoility. I ^fearton’s criminal Evidence , P. 45. Where 
the miestion of credibility was so important an issue the 
through the testimony of the wita^ess axid the sutr«~ 
!iiiatS.oa of the Prosecutor, was led to believe that Kirsch~ 
ner raeeived no assurances that he would not be prosecuted, 
Ik, return for his testimoav. The decision of Bra^gy^y^, 
Slate of PMrvland . 373 U.S, 83 (1363), held that the 
Prosecutor luas a duty to disclose esEculpatory or other- 

-14- 




%-;ise favorabJ.s evidence to the accused. The 

case was an extension of the doctrine held in, MoOAev:..ZS »_ 

Holohan. 294 US 1 .'3 {1935), that held that a prosecuting 

,, . ^ -n.-‘ ’ to d'sclose eviden® 

attorney i - a w..-,. ...u,- ^ . 

which was hencfLcicl, to the defendant's case. There it 

:.^;d a ccuviclion o:.tairied through the use of 

false and porjured testimonv cat net he permxtted 

. 0 . -aheequorf. dec^.^^ionn rcaffirr*^ the decision that ; 

T.h.e tr-c of periur.rl tescisaeny , -known to ho such toy the 

orosec-icing a:.tynioy is n denial of due process. What 

',hc apoail *:snt ?o': h o is contcndi.ng, in this argument, is 

that the Prosecutor managed to cover up all the details 

that were related to the parties that were arrested with 

Ira Kirschnsr, at the tiiue of his arrest. 

The State i\ia.y contend that the dismissal of these 

lefendaats, eoeclf ioallys Jules Ertman, David ^^tthev.’ 

Sanborn and Thosaas J>Tewly, Jr., as evidenced by the record 

0.2 proceedings In the crim-xnal against the same, was 

cno-ugh tc satisfy the requirement that the Prosecutor 

anv favorable evidence that he may have concerning 

the appellant., (T 245-252) . 

The State- may further contend that a later decision 

eu 'nni ted States vB. Keogh s 391 F,2d 138 (2nd Cir., 1968) 


—15 


G\idge Friendly noted that although the issue of a 
Prosecutor '3 good faith in hriuging forv?ard favorable 
■ffivtuento to an accused's bshaii:, thex’e ivas also a 
aOvJU. u.iicn.t O'-', v’.a terra t :,.ty o readi.i.y brings for^^rd 

cue 5U5st,T on . to 't'/hat Jegrcic oi Kiacerialrty heed a 

errendant show ui a given srtuauion.„ lit Ke<xfh > (S UPRh l , 

~:ac Fourfc rscogniaed that the degree of inateriaiity musu 
4.\i a ..-roctcy rciaccd to the severity of the breach of aoaie 
ov' cy v;h.'.ch is required by the Prosecutor », hlao note 
Ifcitgd -Jta t bs vs. Conaolidatea Laundries ooro. . 291 F . 2d 
«v».* ■ 2n.d Ci.r « f 1561} , which xndicatec! a aiofcioa for 

si nev; triai itisy oi'cscciy be Q.can'te«i vdisre the ■•dovemuient 
hes nsgl igerstly s'’.ptu’ossed iisateri.ul evx<Iencea 

aP} chouguj. as et.at 'is'd above, Brady erased the require— 
ffir-Ait that the su.pp.cfe3 a ion jTiusv be either deliberate or 
Ui, •.; o 'FliiS'se ddj.neatj.Oiis still bear heavily on a 

of Hiaterialrty^ Evince the credibility, of ira 
e: rscitutr ‘ s tcistiruony, can only be tested through the 
^'d.^'cunistaneea that l«d up to his cofalng forward ana 
•ccci’.fyijig at th® trial;- therefore at beat the instance 
c.ice chc- Vt’het'-a tua Prosecutor has failed to come com— 
p.'. eue^.y cloisso flic^ bieafV'h .of uhau duty, ir is respectively 
submitted, requires chat a new trial foe ordered. 


id'- 


!;'0 IljiT 1 1 

TJW: COURT. HF.P.ED 07HKM IT PBRMITTEl* THE GOVB.RS.MEH$ [. 
TCi PROCEED KITHO^J T ^ ^R OVTniCC C~">RROBORtWXOH OF THS 

pT^-'iiciTTiEi' 


tostincriv o£ a ael.f confsssfec active accoi^piice 
':v ti ctir'vCi nuist bts ■3CiVit'ix»iK6<3 fot CiTScJtiDxiaiyo aii 
adciiiilon to scrutiuXcing the circtJastaTice.'' under which 
'■’s: t.estlinony vr.rchased ; as pointed out under Point 
:.... .,- 2 : I'hc: artjcmexit, corroboration of this teotiraony x& 
nc-eeed to suKtPolr. ;:.hc verdict » At the esse at hand, Judge 
C-mn Judd blatant ly .-calsd that corroboration was not 
nedded in this caee= 'T 346) « Th® law on corroboration of 
airtsoixipi ices is JiO'C. & blatant rule, it is rath< 2 r a f3.e2^ ibis 
rule tliat applies in, the circumstances and facts of each 
.5.r tic'iiiar caoe» Valder vs^ UcS. a 244 U„S. 432, 37 S Ct« 

.'v:.v G1 L Ed, 134, Jhe fstate may contend that the Court's 
i^Tatioxi is to i’.iatrxict the jury to the fact that the 
cvidcnc®, given fey tlua accompliee, should be recsived 
i tit gx'eat caution and to this end th© Court did instruct 
ttsi jury accordingly, liot’.'ever , the appellant contends 
that this is insuif icient , in the present case, since 
the accomplice is of the character vdiich requires 
corroboration, tec Cash vs, culver , SL Sd. 5S7, 358 US 633 


an.d Caaiuetti vs. United States , 24 : ifS 4 7o, 37 s ct'. 

•ii* -*<>..? -jr •»« £ '“'i ■'i s 

- icn'-'y th'" "^tate ’.7 eclr^y tc :'.:-5r;V. cut ^hat these 
ViCv:' hi,--'.'*' l“:'2d that corrchorati or: tf an accomplice is not 


• J r,? ’^’OO 


.j^V' -J* 


T’t* ’V » Ir.lio 


:.y;/c' - H:\i. '•onterifl''" •^ha> the whether or not 

cr::r;:-;l-','e'aticn it neressary, it. or?,o that mvist bo dacidod 
Ir,. c.r.d r*rory indl’-'ldua'* cate and the facts of that 


i ^ ‘i o r^i G * 7- T. I* \ ^ ^ 3 


’3'ein,ted cot. in, Argument 


the topoll ent vmr? rot permitted to delva Into the cir- 
•: .’nstance.v under v^hich th-o accomplice.. Ira Kirsohnor. testi- 
fied, Hocav‘3c of thic . the rpititinne.r v/o.::. not ;i}, lowed to 
shev; facts that vjoudd demonstrate ® rood fox* cerrobor'ation 
of the testimony g3''=*pn by the acccmpl ice. Due to this 
failure C'*? the Oonr^,, tht- defendant- appel.lant hs.s been 


•‘TenieJ his right tr a fair trial, because he would have been 


g.tvep the right to hm-e the accompl. ice ‘ s testimony corrob- 
orate-d, ^fkexefore, the appellant contend® that he has 
hee-n denied his due process and the said trial should be 
reve,rsed» 


i 


?Qif?r I II 

JUDGE OREIK JUDD EXCEEDED HIS JUDICIAL BOUNDS hm 


PaF.TUDICE,D THB A ^PEIJAK? Y>JH 5! H HE ^m il^ PAIKED A 
THE JURY. 


the yo'nr vras =5eciiesterer3, to deliberate as 
rr. thr-xr -'e.rf'^'sct . they notified the Covrt that they b.sd 
av'e^tione as to testimony. The jurors were brought for“ 
•■‘nrd and ■t-he testimony, that they requested, ^vas read to 
th-rm. This was al l we’ 3 and good? however the Court, on 
its owTi, raaintained a running conversation with the jury. 

■'T 7'3^^) . SJeverthelesSf there is no other time in the trial 
that is more critical to the defendant. For it is at 
this time that, the jviry is deliberating upon the facts 
that '''ere rei^resonted to them and specifically as to the 
credibility of the ■witnesses. For now the fate of the 
dor end-ants lies in the tends of the jurormen. not in the 
teix-ls of the Courts Appellant is specifically referring 
tst Transcript Page 7.B1 through 789, vjhere the jurors 
■•.opuar to be wanting clarification as to specific telephone 
cslii. The Judge, rather than going to the the transcript, 
rsi>'.rred to his note© as to what telephone was \ssed to 


call- 'What telephone and who owned or in who's name these 


telephones were listed 


i 


The la that a charge to the jur;/, in a critainal 

case, ahoiil’d not be ails !etd Inn . T’: should be given v;ith 

canii : and vlth '•’aoter regar-l '-"i dr.nrero’.’ice to op.Uilons 
' I th a " , 1th ■'’it •'inioha n i t '’t '■’ertain areas or 




;o’;. . J'.’il Ivi.jhacl., '/a. United 


?‘7nt ^ O '1 h O-l*’ 


31 . aiid Allen ‘vs. 


un ited 3 to tea , i^2. 1'? •- Cl Hi, ilL Ed. 123. 

v't.-:.,*- T 1 ■) -j '--; •<<■ 4 e; ii rcfij 1 ug “it t.tls Point IXI, is s'iO'C 

in ft ''"’.■■’■hi '■■•- 15 ’ fou.i.r'' b-'v’ a’TOMco-iss .l.f' tflvsii during 

•'•v.c. ofincnt '■ 'pJV’T'ina ’■ i "‘n ond "-ip V-lth '.Tts ■.'.i'uctio.iis as 

to othoi' ’’'U'*!'’ o''*,a H’"'’ *?js ofs to toot.l?t?oriV‘ was ‘giv^a. 

I’hat the anno’’ 1 ’in’"' '‘‘'* ncn-tonl .’ ng 2:.. -'hert l.hofto speci.al 

'' rat.'r'uct lobB 'h3'’/o b’.t.'ied the 'jurv'. Cliff blag, t-hs'L v/as 
■'. not eii 'r* fho ' lulEide .T,u'’jaeq'':.«;nvt to the juroti’S 

haar.lnu ■’■'’■’e ^o.vTt'noh' i or* and balnc '■-tacniostered to 

dr prevent-sd the appel-lant from receiving a fair 

t.tial hy a ju-'ty of own poaro because the jurormen 
bocaae' 'biased, fhrC’ugh the .Judge's aub-iiequent remarks « 



c Lo s lom 


Fjr ■* a3 roa'?ot;:> acc;:; 


elDt sta-ced, it is respectfuixy 


sabmittu-l that the jadgsnient of the Court Below be 
raversoi. Tliat the Court order tha conviction of the 
potitionor, .Inthony oolito, be vacated and that the 
i :i -2 Lc tti.HiL agains'c 00 disraisaed^ 



Kespactfully submitted, 

yii-TCEliJT L. VERDIBiXMO 

^ictoiuay for Defendant-Appellant 



i 

j 

X 



